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A  Reader's  Guide  to  the  Materials  in  Part  II 


This  Part  follows  the  survey  of  approaches  to  legal 
history,  and  it  is  an  attempt  to  do  what  is  usually  called 
"intellectual  history,"  although  this  grand  phrase  is  more 
intimidating  than  we  prefer.  It  is  a  study  of  ways  of 
thinking  about  law,  and  it  uses  two  texts  as  its  primary 
examples.  The  first  is  Lefroy,  Legislative  Power  in  Canada, 
and  the  other  is  Lederman,  "The  Classification  of  Laws  under 
the  British  North  America  Act."  Both  deal  with  what 
constitutional  doctrine  calls  the  determination  of  "pith  and 
substance"  or  "nature  and  character,"  which  you  have  all 
looked  at,  in  one  context  or  another  in  the  constitutional 
courses . 

The  thesis  of  this  Part  is  that  these  two  texts 
differ,  and  that  the  differences  are  expressions  of 
differences  between  two  different  ways  of  thinking  about 
law.  The  first  was  dominant  in  the  late  nineteenth  century. 
The  second  is  a  little  more  difficult  to  date,  but  for  these 
purposes  it  is  enough  to  point  to  the  1920s  and  1930s  - 
whether  there  was  any  significant  shift  in  thought  between 
this  crucial  period  and  the  early  1950s,  when  Lederman  wrote 
is  debatable,  but  if  there  was  a  shift,  it  was  for  our 
purposes,  a  small  one.  The  materials  do  not  seek  to  present 
any  particular  body  of  doctrine,  for  example,  some  "law" 
about  measure  of  damages  or  about  constitutional  doctrine. 
Instead,  they  present  some  of  the  general  structures  of 
thought  that  lawyers  shared  (consciously  and  unconsciously) 
regardless  of  whether  they  might  have  agreed  or  disagreed 
about  the  outcome  of  any  particular  dispute  about  doctrine. 

In  the  section  about  the  late  nineteenth  century,  the 
first  reading,  by  Sugarman,  is  a  rich  -  but  complex  and 
sharply  edited  -  account  of  the  nineteenth  century  legal 
mind,  especially  the  minds  of  the  scholars  and  teachers.  The 
second  is  an  article  by  Frederick  Pollock,  an  Englishman  who 
was  at  the  centre  of  the  legal  world  for  decades;  he  was  a 
professor  at  Oxford,  the  editor  of  the  Law  Reports  from  1895 
to  1935,  and  editor  of  the  Law  Quarterly  Review  from  1883  to 
1919.  He  wrote  a  pile  of  books,  especially  texts,  some  of 
which  have  become  standard  references  and  continue  to  be 
revised  by  a  series  of  editors.  Last  come  two  short  readings 
by  Langdell  and  Reeve,  both  about  legal  education.  Langdell 
was  dean  of  Harvard  Law  School,  and  his  Preface  to  his 
contracts  casebook  is  a  famous  landmark  in  American  legal 
thought,  especially  the  making  of  the  casebook  system, 
which,  as  you  have  doubtless  observed,  continues  to  be  a 
large  element  in  legal  education.  Reeve  was  the  principal  of 
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Osgoode  Hall  Law  School,  and  this  address  was  given  at  the 
opening  of  a  new  programme  in  the  school,  It  is  far  from 
famous,  but  it  seems  to  us  to  be  an  expression  of  much  the 
same  approach.  The  primary  purpose  for  reading  these  two 
pieces  is  to  consider  their  understandings  of  the  common 
law,  and  not  their  beliefs  about  teaching.  The  next  reading 
is  the  first  paragraph  from  Maxwell  on  statutory 
interpretation,  which  was  one  of  the  standard  texts  in  the 
late  nineteenth  century.  The  last  two  readings  are  Lefroy's 
text,  and  a  note  about  him  and  his  text. 

In  the  section  about  the  1920s  and  1930s,  the  first 
reading,  by  White,  is  a  thumbnail  sketch  of  legal  thought  in 
the  United  States,  and  the  next  two,  by  Cook  and  Cohen,  are 
two  of  the  great  "realist"  manifestos.  The  third  is  a  short 
introduction  to  the  way  this  thought  was  imported  into 
Canada.  The  fifth  is  a  passage  from  Corry  about  statutory 
interpretation,  and  it  is  the  contrast  to  the  passage  from 
Maxwell  in  the  preceding  section.  The  last  reading  is  the 
primary  text,  Lederman's  article  about  classification. 

These  materials  are  necessarily  a  brief  look  at  these 
two  ways  of  thinking  about  law,  and  this  brevity  creates 
four  limitations:  i)  The  primary  texts  are  about 
constitutional  law,  but  most  of  the  other  readings  are  about 
common  law.  The  reason  is  simply  that  most  of  the  important 
and  representative  writing,  especially  in  the  earlier 
period,  was  about  the  common  law.  Because  our  major  interest 
is  the  way  judges  think  and  make  decisions,  this  difference 
(between  readings  about  the  common  law  and  about  the 
constitution)  is  not  a  difficulty.  The  two  readings  about 
statutory  interpretation  can  be  links  between  the  common  law 
and  constitutional  law  ii)  There  is  a  danger  of  presenting  a 
picture  so  simple  that  it  becomes  a  caricature.  This  danger 
is  especially  large  in  looking  at  the  late  nineteenth 
century  thinkers.  Lawyers  now,  even  law  teachers,  sometimes 
assume  that  thought  in  the  second  half  of  the  nineteenth 
century  was  "formalist,"  in  which  lawyers  and  judges 
foolishly  imagined  that  the  law  appeared  (in  some 
unexplained  way)  in  the  sky  or  grew  on  trees,  and  that  they 
found  this  law  (or  reached  out  and  found  it) ,  and  applied 
it,  in  some  mechanical  way,  divorced  from  any  thought  about 
values  or  any  influence  from  context.  This  assumption  is 
grossly  oversimplified,  and  removes  much  of  the  interest  and 
tensions  in  this  thought.  We  fear,  though,  that  even  despite 
this  warning  we  will  contribute  to  it.  iii)  The  materials 
are  mostly  writing  by  .scholars,  and  not  the  judgments  of 
courts.  We  believe,  and  we  hope  this  belief  is  far  from 
startling,  that  there  is  a  close  relation  between  the  ways 
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scholars  and  judges  think  about  law,  and  that  the  dominant 
characteristics  and  the  changes  are  likely  to  be  more 
apparent  in  the  writing  of  scholars.  And  we  presume  that 
there  is  some  merit  in  using  something  different  from  cases, 
which  are  so  large  a  part  of  the  reading  in  first  year,  iv) 
The  materials  are  entirely  "legal,”  and  suggest  little  or 
nothing  about  context;  for  the  late  nineteenth  century,  they 
suggest  nothing  about  mid-nineteenth  century  political 
economy,  the  Victorian  novel,  industrial  capitalism,  the 
impact  of  Darwin,  and  understandings  about  science  and 
logic;  and  for  the  twentieth  century  they  suggest  little  or 
nothing  about  industrial  concentration,  urbanization, 
changes  in  liberalism,  Progressive  politics,  Virginia  Wolfe 
or  Picasso,  pragmatism,  and  modernism  generally.  Our  primary 
purpose  is  to  persuade  you  that  these  two  texts  can  be 
understood  as  expressions  of  different  legal  cultures.  We 
hope  to  make  some  suggestions  about  context  during  the 
lectures,  and  to  leave  any  more  careful  study  to  other 
and  other  courses. 
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